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a . report-was written by EDWARD KAmm, an’ MA
candldate in the School of Journalism '.f.;'.: :

The nine exemptlons of 1nformat10n from dlsclosure under
the 1966 Fréedom of Information Act ofteri served as bonés of
contentlon between information-seekers gnd government

exernptiors so broadly as toeffectlvely ﬂout the mtenhons of
"~ the’act.

As a result,-as Fol Report 303' noted, the rhedia were -

" deterred from using the 1966.act because of the loopholes

within the law and  the ‘time and. expense mvolved in.

- prosecuting cases for disclosure.? - oo
The nine exemptlons covered matters S

(1) Spet:tflca]ly requu'ed by executlve order to be

- keptsecretinthe mterest of the natlonal defense ¢ or-

., foreign policy; .

. (2) Related solely to the mternal personnel rule§

" and practices of any agency; -

(3) Speclflcally exempted from dlsclosure by

.statute;, :

(4) Trade secrets and commercxal or fmanmal
. information obtamed from any persdns and

~‘privileged or configential; - .

" (5) Inter-agericy o mlra—agency memorandums or?
letters which would not be available. by. law toa.
private party in lmgatlon with the agencyy . - .
(6) Personnel and medical files and similar fileg the

,disclosure of - which would constitute- a cléarly
unwarranted invasion of personal privacy;

(7) Investigatory files compiled- for - law en- .
forcement purposes except to the extent avallable
_bylaw to a prxvate party; .

(8) Contained in or. related fo examlnatlon
.operanmg or condition reports prepared by, on,
behalf of, or for the use of any agency responslble
for the regulatlon or superv1s1on of fmanc1al in-
StlI.IlthI‘lS, and; .

9 Geologlcal and gepphyslcal mformatmn and
data (including maps) concerning wells s

et

" In cases mvolvmg disputes over one of the mne exemptlons

Wan tssru

I gagenmes Government agencies in' many. casés read the =

' the act says “the court shall determine the matter’de novo .

and the burden shall be upon the agency to sustain 1ts ac-
tion.” ¢

Although the battie between mformatxon-seekers and the «

government had been joined before 1973, the decision handed
.down by the Supreme Court in the case of Mink v. En-
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spurred Congress to act on proposed revisions of- the 1966 act
This report will examine the"efforts to revisesthe 1966 act™
from the Mink v. EPA decision to the unplementatlon of the -
- amended act in February, 1975. It will also examine im-
portant moves made by the Justice Department both. for
dxsclosmg and w1thholdmg mformatlon durmg that tlme

LChargos of Noncompliance T S

' 'Federal agencles had been charged ) many tlmes with

bureaucratic foot-dragging, obeying the letter but not the
" spirit-of the law and deliberate noncompliance, that’in 1972

the House Government Information and Foreign Operations -

" its chairman, Rep. Willtam Moorhead D-Pa.) held hearlngs
- on the matter. =
) James Kronfeld counsel to the- Moorhead Comrmttee

. Many agency offic1als feel that their own -
regulations aré superior to the U. S. Codé. I will -
often call an agency:and say I saw a regulatlon »

. ..printed in the Federal Registet, and it is a

. ¢ regulation which’ contravenes;the Fréedom of. In-

- formation Act. "They say, .well,- that’s our
fregulatlon Some of the agency officials just don’t
understand that regulatwns are not'the law; that , - -
the Code is the law . . .- These individuals view

" finformation as a capltal asset . and they hate to
‘»dlsburse their capltal by releasmg it. 5 '

<
-

StephenGlllers a New York lawyer-and-author udescnbed
a reporter’s plight in trying to obtain informationfrem a
Department of Health Edycation and Welfare (HEW)
.pubhcatlon ‘
Aftei muich stallmg on HEW’s part, and after lre'
threatened to 85 to court under the act, he finally
~. got HEW to agree to release the series (of
'Lﬁubhcatlons containing - the information sought),
ut at the same time that they did so they began to
omit the information he wanted from that series.
He had to go about looking for where the in-
formation was now located and to try to get that -
new. publlcatlon 6

wSpElelC methenls of noncomphance charged to. agencies
have inclnded levy-of exorbitant copying and searching fees,
delays .in" replying to requests. and the mingling of -un-
classified fnaterial with classified material in a single folder

vironmental Protection Agency (EPA) in January, 1973,

Summary:  when the Freedom
| e President Ford’s vet

f Information Act was amended over

~. to federal agency records were high. Some of-that optlm-
ism was Justlfled but serious problems remam

expectations for improved access

O

Subcommittee-(known also as the Moorhead Committee, for - .
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-to. prevent the release. of the matenal under clalms, f
- national security. : .

-chairmant of its FreedOm of Information Comnutt
tends -however,’ that “such mstances are rare"

e

CO
e, con

#  Less than ldeal compliance has varlous causes It is
. / often'due to -organization probléms; changw in’
7 structure ‘or personnel, or the fact that an /agency oy
-does not havethe money or the ‘qualified ‘staff to
‘handle its freedom-of-mformahon workload’on top e

TheMoorhead Comimittee’s hearmgs durmg the summer
- of "1972, however, confirmed - the allegations.. ‘of  ‘non
. compliance and abuse of the exémp ons by federaq
bureaucrats T Z .

Mlnkv EPA ,' '

Desplte the findings of the Moorhead Comrmttee’,

congress1onal action was hanging fire when the- -Supreme -

Court ruled on January 22, 1973, in the case of Mink v: E}PA
The case was the only suit brought under the 1986 Fréedom
of Information Act that ever reached the h1gh court;; thé
court’s decision pinpointed several shortcomings of the act
and laid blame for the act’s Jinefficacy at the halls of
Congress The case became a muse relebre among critics of
the act.-

The Mink case mvolved an attempt by 33 U. S represen~

. ‘tatives to see some classifiéd documents that certain ‘
‘ ernment agencies had prepared on the allvisability of -
underkround nuclear testxng on. Amchltka Island Alaska m.,

"B

" November, 1971.
The representahves led by Rep. Patsy Mmk (D-Hawau)‘

. were concervied about the effects of the testing on Alaskan -
" wildlife and about possible radioactive contarmna;tlon of

North Pacific and Bering Sea fishing sites.

Rep. Mink also worried that an underground nuclear blast -’

mrght trigger an earthquake like the one that hit Alaska in

" 1964. The added danger to Hawaii and coastal California was=’

a tsupami, a large tidal wave caused by shlftmg ocean
floors. 8

On July 26, three days ‘béfore’ Congress wds scheduled to
vote on appropriations for the test, the Washmgton Evening
Star printed a story that said that five government agencies
had filed unfavorable reports on the planned testing, while
only the Atomic Energy Commission (AEC) and the Defense
Department supported its continuance. ‘Apparent govern-
.mental unanimity of opinion was a facade. :

Although Rep. Mink attempted to obtain. the reportedly .

unfavorable -reports before Congress voted .on ap-
propriations for the test, all the agenc1es denied her requests
- to see them, *?

Congress appropriated the
as scheduled; nevertheless, M
sued under the Fol Act to get the reports. They . ..

- hoped that ultimately a favorable disposition of
.the case would put new teeth into the 1966 Act,
which generally requires the disclosure of govern-
ment information but exempts some data from
rmandatory release. orr national . security grounds.
These exemptions have been interpreted so broadly
by the Executive ‘Branch as to render the Act.
almost meémngless 10

oney -and the test took place.

’

"The federal dlStl'lCt court sided with the leon ad-

~

Robert Saloschin, attorney for the Justice Departm hrt anil f

and 32 other congregsmen -

)

/ [P N
' _ysectlon 522 (c) of the Fol Act.

, mxmstratlon agreemg that an affidavit that had been filed
by Undersecretary of State John N: Irwin II exempted the
documents unider . the first exemphon, and - that the.
: 'documents also. fell under the fifth exemption. ‘

Y/ Mink et al, filed-an emergency appeal with the Court of .
Appeals of the Dlstrlct of Columbia. The appeal covered five ©
'pomts ] oot

The- congressmen contended that class1f1cauon of the

‘documents according to Executive Order 10501, “which ',
established the classification. system, did not. conform to-: .
exemption 1; rather, a separate executive order had to be o
. 1sstred for” each document. .
*.*" The plaintiffs also contended that the act, though 1t hm1ts'-.' '

-

fpublxc access to information by the nine exemptlons -does

not limit ‘congressional access to the mformatlon under

A third point raised in the appeal was that

the Executive had not sustamed the'burden placed
on,it by the FOIA to’ }ustlfy non-dlsclosure and that

“the trial court had not conducted” the de novo -
hearing required by the Act . . We mamtamed
‘that the obligation of the Dlstrlct Court was either
‘to direct?he dxsc‘losure of materials, or to-examine |
them in camera and release the maximum in-
formatlon p0351ble ne / : .

",

'I'he congessmen further contended that theu- su1t was not
the separatlon-of~powers clause in :the Con- .

proluhlted
stlwtlon as the govemment contended. Since no iclaim of

executlve ‘privilege had been’'made to withhold thé papers,

Mlnk et al. said that no"conflict -existed between the two

. branches of government. The appeals court and the, Sﬁpreme

_Court did"not consider this’issue. .
Fmally,y the congressmen said that the dlstnct court had
' hot loolted into the facts thoroughly enough to determine the

) legahtyg,f the agencies’ action. Uriless the court held an in

i

' m camera Fevxew of the documents to protect the govern-g

- not sufficlent to

camera review of the documents, "the government could
withhold by signing’ an affidavit.

The court of aPpeals agreed.that the Irwin afﬁdav1t was/
exemnpt the documents under exemption I,
‘I - since unclassified materiai might easily be inseted into a

file with classified data. The classified data would then act
as _an umbrella, - preventing ~ disclosure of unclass1£1ed
material merely by being attached to- it.

The appeals.court directed the district court to conduct an

ment from. ‘having classified 1nteragency memoranda re- -

leased, since it had found the government’s proof for non-
disclosure inadequate. .

. The govermnentanunedlately asked the Supreme Court to
rev1ew the appeals court’s decision. ’

On January 22 the -Supreme Court said (Columbla Law

’ Review, 6-74) that documents classified under Executive

Order 10501 fel. uuder. exemption 1 of the Fol Act. No
separate executlve order need be - 1ssued"‘ forgeach
classification claim. :
Furthermore since material which falls under exemption
1 is sensntlve the court concluded (Columbia Law Rev1ew &
74) that

in conducting a de novo review of the. claim to.
exemption, the district court’s duty is discharged
upon completion of the single inquiry whether the
inforrnation has in fact been classmed pursuant to
executive order. R s .

The court suggested that alternatlve methods be used to
deterrnine the legitimacy of classification, short of in cam-
era inspection. The ruling was 5 to 3, thh Justice Wdllam

A v
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‘Rehnqulst dxsquahfymg hlmself/

. v Reactlon

'.Was decned

:Associate Justice Byron Whif ﬁald that’Congress was to
blame for not having glven/the itizens a stronger law: The .
-opinion said {hat the executryb branch had met its: oblxgatlon
to justify ngn-disclosure” xllng.an affidavit: |

--Associate/Justice Potter, tewart S concurrmg oplmon was’

, to be oft-quoted by persons seeking revision’ of: the act. He'
’sfallure on .

'laid (Wash ngton Post, 1-23-73) blame for thea
t_hg’leglsl tlve branch saymg- T .
1
Cong ress has .conspxcuously falled to a 3
problem. It has built into the Freedord of In-
~formation Act an exemption tbat:.provides no
.means to question an executive decision to stamp a

. b corrupt that’ decxslon might have been."

4 (othe Mmk decision from both. the press ‘and the.
_ /Congress'w. fadverse A Washington Post" editorial (1-26-73)
called it a setback for the right to know » The implied
power of' tfne executive branch to wi€ld 1ts classﬁlcatlon
stamps “‘rimune from public challen oragudxcxal rewew

The Columbia Law Review (6—74) said:

It may be the case however,. that the Court“ "‘
. suggested alfernatives to in camera review for: '’

evaluating the merits of agency defenses will be" B

ineffective means for reaching that end, as they : .
invest in the agencies a faculty for circumventing

'the FOIA. A “representative’” dociment selected '

by the agency may not be repredentative at all, and
affldavns can easily mlsrepresent or distort issues
.of fact.,/. . The FOIA is an attempt to curb the
- ’dormnance of agency discretion by empowering the
. jcourts to review administrative determinations de.
‘I novo, but in camera review may be the only sound
method by which the agency’s bona fides (good
/. faith) can'be tested. By encouraging alternative,-
i! inferior devices, Mink threatens retreat to past
o abuses : . ) .

"I'he Moorhead Bill

On March 8, 1973, Rep. William Moorhead introduced
(Congressional Record 3-8-73) a bill entitled *“The Fol

. Amendments of 1973.” Sen. Edmund Muskie (D<Me.)-

simultaneously introduced the same bill in the Senate “vnth

'+ bipartisan cosponsorship.”

Moorhead’s amendments fo section (a) of the Fol Act
‘included the followmg provisions:

~Agencies would be required to respond to
requests for records whlch “reasonably describe
{s) such records.”

-—~Agencies would be requ1red to answer requests
within 10 working days following their receipt.
—~Agenc1es have 20 days- to rgspond to ad-
“ministrative appeal following denials.

—The government would be required to pay
“reasonable attorney fees and other litigation
costs’’ if it loses a case. .

—Agencies would be required to file. answers and
other responsive motions to citizens’ ‘'suits within 20
days after receipt, eliminating ‘repeated filing of
delaying motions by the government to stall court
_consideration of FOIA cases as long as 140 days.”

Moorhead, citing the adverse Mink decision, said that
Congress had intended that de novo review as written into
« the 1966 act would permit courts to conduct in camera review

- o

C

,documentsecret however cynical, myoplc or even L

’/‘f
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" of an agency s/recards to deterrmne whether or not they

- / r:ould bew1tl1}1eid under ; anf of the nine exemptlons

. Moorhead broposeqzt followmg amendments to seétion

1 552 (b), the‘exehiptlon se{chon

1

~Requitéd ‘«dlsclosure of information’ about an‘ I -
agency’s’, mternal ersonnel practices so 16ng /as ..
such dlsclosure
, = [unctioning of the agency -
—Under exemptions 6 and 7, the word" “fﬂes’” s
- changed to “records" to prevent mingling,.of -
J  releasable mformatlon in the files w1th othen j m- '
;/ formation. = % jin L
-7 —Inclusion of a cata]ogue ot’ mformatlo under- _
exemptlon 7 whlch cannot’ be wnthheldw

FHnally, a new séctlon proposed by.M
CA(d), requlres agencies to furnish Congress é, [ ual reports on
~ their records of administration of the act:f ./

Moorheadreltera d’the fmdmgs of hxs

o ‘:Contrary to g neral oplmon mUch f the in-
" * “formation bei ‘hidden by government/ agencies
hag little to dd with hydrogen bombs, weapons
Systems; state ecréts, or-other sensitive types of
. classified data.| . . We found that a’large number of
" government de jals of information requested under
‘- ‘the act involv matters connected with the day-to-
day activities of domestic programs financed out of -
our tax dollars or to avoid ‘embarrassing
bureagucratic] mistakes, scandal, malad-
m;\’istration or other actions directly contrary to
th

intent of ngress and the pubhc interest.

Heanngs on the Bill

During spring, of 1973 heanngs were held by three Senate
subcommittees in joint session. They wer® the Judiciary’s
Subcommittee on Administrative Practice and Procedure
and the Subcommmittee on Separation of Powers, and the
Government Operations Subcommittee on In- -
tergovernmental Relations. .

On April 12, consumer advocate Ra?ph Nader testified
(Washmgton Post, 4-13-73) before the joint’ committees,
urging that sanctions be adopted "agdinst bureaucrats
violating the law. Federal law holds bureaucrats liable only
for unauthorized release of mformatloh not for unauthorized
withholding,.Nader said.

The subcommittees also heard a recommendation from
John T. Miller Jr., chairman of the- administrative law

/sectlon of the American Bar Association (ABA), that judges .

be permitted in camera inspection of documents.

Jack Taylor, editor of the Daily Oklahoman and the .
Oklahoma City Times, testified (Publisher’s Auxiliary, 11-
24-73) that he had requested information and documents
from the Defense Department and its branches more than
400 times. He said that 120 requests were denied, 100 were
granted, 42 were partially granted, and 152 were pending.

Taylor listed the lack of in camera.review, broad exemp-
tions, long delays and excessive fees as four major
weaknesses of the 1966 Fol Act.

The subcommittee hearings concluded June 26. On Octo-
ber 8 Sen. Edward M. Kennedy (D-Mass.), chairman of the
Administrative Practice and Procedure Subcommittee,
offered his own version of the Meorhead-Muskie proposal, S.
2543, which contained certain differences. The Kennedy, bill
was the one reported out, onMay 16, 1974 without hearings.”

El
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-/Other recorninendations- for ,revision came (Editor &

Publisher, 12-1-73) from a report prepared by the Annual
. /Chie:Justice Earl Warren Conference on. Advocacy in the
T . -Unitéd States

the reversal to.the Supreme -Cou_x,ft. .

P.4 .
: -Stern had- accused (Broadeastiig, -10-173)

' 4 ‘the: Justice
“—Department of deliberately ‘‘stringing out ‘the process™ to-
~discourage persons from filing suitfor information under the
*.act. His" victory had taken.26 months of negotiation and
.- litigation. <.} T o, e
that had been held in Cambridge, Mass., June. - - o D

v o
L. 89,1973

' The Justice Department and Hisforfans »-%, "5 oo o

;- /Thereport, released on November 30, generally echoed the .
«call for previously .mentioned reforms, but: alsq recom- -
. mended establishment of 3 government agency responsible
<+, to’ Congress to review national security documents and

- - Historjans, rﬁeéﬁﬁhﬂé,’ were Héving as much trouble with - . _

-the Justice Department’s. withholding information as had : -
Stern. A directive had been issned during the brief tenure.gf - -

o

*

/

../ -report to Congresgion classificationabuse and the function of

the’Fol Act. . ; o _ .

In a speedh’to a National Press Club gathering on
December 13, 1973, Warren himself urged (Editor &
Publisher, 12-22.73) reform to epen up government files,
saying, “It would be difficult to find a more efficient ally of
corruption thanssecrécy. . - .” T

Although 1973 was .a year in which; there was growing

clamor for reform, heightened undoubtedly by the breaking =

‘Watgrgat& scandals, congressional action on reform waited
until 1974. - T )

Media Victories

s ——

AVigtory for the media under the 1966 Fol Act oceurred on

June §, 1973. U..S. District Court Judge Mitchell Cohen ruled -~ °
(Publisher’s Auxiliary, 7-10-73) that secret’ reports on the '«

operation and.conditions of Nei Jersey nursing_homes had
to be turned over to the Camden (N: J.) Courier-Post-The
reports, which had been prepared by the Soc#l Sécurity ®
Administration, covered fire safety, building evacuation’”
plans, staff competency, dnd dietary services, among other {
things. — S o

When the Social Security Administration refused to turn
over the documents requested, the Cgurier-Post, a Gannett
paper, sued HEW Secretary Caspar Weinberger..

Cohen ruled-that the wide power of the HEW secretary to

»,withbold documents ‘“‘is~inconsistent - with the ‘specific

exemption’ ‘requirement of the Freedom of Information
Act.” S

After turning over the records in August, HEW announced
(Washington Star-News, 8-16-73) new Dolicies for releasing
information. Among the provisions were a 10-day. limit on
reply toinitial requests, a 20-day limit on decision of appeals,
review of denial by the head of the agency in duesfion and by
the HEW assistant secretary for public affairs, and a public

other legitimate.interests of any pers_gﬁ named or .

- Elliot Richardson as Attorney, General which said ‘(N7Y.
Times, 114273): ~ . . ..t- o ok

- T

B o X £ - L.
Even .though the Freedom "of Information "Act
exempts 'some materials from mandatofy public
diselosure, historians should: -have “access .£o-.
material. - - S
Persons outside, the. executive branch engaged in -*
.-, histerical research projects will be accorded access
. ~to ififormation or material of historical interest
- contained . within this ‘department’s investigatory. .
files compiled for law énforgement purposes that ¥
are more than 15 years old and are no-longér ‘sub-
stantially related to current. investigative or law .
enforcement activities, subject to deletions to the .
.. Iinimum extent - necessary to protect - law en- -
- forcement efficiency and privacy, confidences, or

identified in such files. .

T . . ' L. . /o

As a result of the directive, files and records on/st,x_ch

personalities as Alger Hiss, Whittaker Chambers, J uljus and
Ethel Rosenberg and Ezra Poundevere theoretically openito
historians and,schqlars: - - -: - S .
Smith College. professor and historian -Al_len'WBeeifl_stein had
sued ia the spring of 1973 for access to the Rysenberg files. In

September, 1973, FBI Djrector :Clarence Kelley wrote to __

Weinstein and to Alvin H, Q[Solg fein, a produder of television
Ros

(=]

documentaries, outlining edures’ they would have to .
comply with to get the Rosénberg fileg. Kelley also af-
nounced that a special three-mgin FBI team had been set up

to handle information.requests. o 4o

‘On Feb. 26, 1974, the Ne Yory Times reported that the .

- FBI had_failed _yet to release any of the’material,from the

t Rosenberg filéx Weinstein and Goidstein accuséd the FBI of

identification of the types-of records that HEW did not intend “delayingThe Bureau replieds that information, that might

to disclose. - . : identify “‘gr-9therwise émbarrass informers’” had ‘to be
Another major media battle was won in October whef, deleted. , ~ T ) SN

after receiving ‘an unfavorable®court ruling, the Justice
Department decided to forego an$ appeal.- -

Weinstein had also ;'equest'ed material on-Alger Hiss: On
January 28,1974, he said (N.Y. 'I‘l'&es', 1-28-74) that:he had.

S B . 4 Q :
' The case involved a Suit by NBC newsman Carl Stern, who received only 17 pages of the 53,000-page {ile on Hiss. John H.
had been trying to collect data on FBI infiltration of leftist L. Sh_attﬁck, the American Civil Liberties Unjon attorney
groups during the 1960's, with little success. Stern had been representing Weinstein, threatened to go to court unless a
after the information since he reportedly saw (Kansas City  ~ substantial delivery was made within two weeks. .

* Star, 2-2-72) a Justice Department document instructing FBI Meanw| ile,:Justice Department files on Ezr¥ Pound, the
agents to mail anonymous letters urging. colleges to ‘““take - eminent poet and critic who Had been accused offtreason for
decisive action against the New Left.” The document was making pro-Mussolini broadcasts from Italy during Warld
reportedly entitled Cointelpro-New Left, jargon 'for War II, had been turned over (N.Y. Times, 3-10-74) to a
“‘Counterintelligence Program — New Left.” ¢ young Pound scholar, C. David Heymann. Heymann said he

After no success on his own, Stern turned to Ralph Nader’s had received 12 volumes 6F 14 volumes that the FBI had
Press Information Center, which had been jointly founded by compiled on_Pound for his treason trial.
the Center for the Study of Responsive Law and the Natibnal The files showed that Pound had worked for a puppet
. Press Club. The Press Information Center filed suit on government set up for Mussolini by the Nazis in northerr _
Stern’s behalf on January 31, 1973. : . Italy. v : r
The suit was upheld in U.S, District Court in October. - Pound was arrested by the Americansin Italy'in 1945 and
Acting Attorriey General Robert Bork decided not to appeal was laterr judged mentally incompetent to stand-trial. Let-
e - - _ ¢ .
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. Wiltiams, Archibald- MacLeish and other notables who_ . EFO S :
knew Pound were:in the files. - © peals. Rep John Moss (D—Cahf ), a prime mover in passing

' .. The FBI originally. had ‘told Heymdnn. that thé cost of . the orjginal 1966 act, cited Mink v. EPA as reason for Con: -
P reproductlon of the files would be $600, but later they. revised gress to pass-the amendments. :
‘ Ethe estimdte downward after recelvmg other requests‘fqr the On May 16, 1974, Sen. Kennedy flled (Congressional
~ . ‘Same material. - ’ " 'Record) a unanimous report- on behalf of the Senate
* If the Justice Department vacrllated in releasmg hlstoncal 2 Judiciary Committee recommendmg passage of the FoI Act
.~ Jrecords to scholars, it did'the samie in4another kind of ¢ase. as amended. This was .not the Muskie bill; which. had been’

"+« When acting FBI direetor k. Palfrick Gray I testified - identical to the Moorhead bill, but rather the bill that
... before the Senate Watergate.comrnittee in the summer of - Kennedy had introduced in October of 1973.
'+ 1973 he revealed ' that the FBI had - been jgathering ° Kennedy cited three major areas of failuge in the 1966 act

- ‘biographical,data OTLmaJW (congressmnal) candldates". - bureaucratic delays, lack of judicial review pf classification
+  since.1950. andlack of any way to make officials accountable.
A suit was ﬁled (Columb’& Mo. Missounan, 12—4-73) by ““Finally, a new provision added to the FoI Act puts teeth

. Ralph Nader’s Center-for the Study of Responsive Law on - _into its requu‘ements ” he said. “It allows courts to impose
“-behalf in;hree New York Democratic cqngressmen, Rep. - disciplinary sanctions against federal officials who violate
> - . Edward I. Koch, Rep" Ben]amm S. Rosenthal and Rep. - -theact” ~. - :
* Jomathan Bingham. .1, * - Nebraska Sen. RomanHruska (R), Hlln0['lty leader onthe ¢
” The,FBI sent their lawyer, Alan MO[‘[‘lSOﬂ aletter saying .Subcommittee, supported the amendmerfts that had come
that the congreéssméen would be given “maximume. “out of the committee, but on ‘May. 30, after the Senaté had

L dlsclosure" of thEll‘ fxles subject to’ restrlctlons of the FoI ™ voted on the amendments the situation had .changed. -
v . Act. o S " 'The Senate had not only passed the amendments that hiad
- ' - P ' S been reported out of committee, but had . adopbed three .
! : CongresSional Action, . o . amendments offered from the floor. '
o= h ’ Sen. Muskie had proposed that the guidelines for ]udges to.
The- govemment and its agencies mounted an mtense, . follow in determining whether national -security was. in- .

. lobbying campaign against the- Fol amendments the volved in a request.should be deleted from the amendments.
" Congress was considering. - Saloschin headed the Iobbying - Muskie said the guidelines were too narrow and shifted the

campaignto enervate the bill during its tenure in committee. .. burden of proof for withholding away from the government.
" . When the bill reached the Sénate floor; Tom C. Korologos, a Sen. Philip Hart (D-Micln) proposed an amendment that
White House lobbyist, attempted to persuade senator‘s to ' placed the burdeén on the government of showing that
* yote against the blll' B - disclosure of lnvestlgatory files would:
7 The Justice Dep complalnéd that the limits on . (1) interfere with law enforcement proceedings.
time of responses w e laq stringent and created the ’ (2) deprlvgaperson ofaright toa fair trial. - -
posslblllty that personfiel would have‘to be taken fromi v1tal (3) constltute an unwarranted mvasmn of personal
rhissions to handle infermation réquests: ’ .. privacy.
I . T & ¢4) diSclose the 1dent1ty of an informer.
. FBI'personnel should not be required to process (5) dxsclose xnvestlgatWe techmqués and pro-
s every request within the prescribed time limits . . cedires. ' - R
_ when their attention is urgently needed for . . (6 endanger the life or physical safety of law
- lmvestlgatmg h1—]§ckmgs or bomblngs of public emogcement personnel. ~
buildings or other emergencres Hruska warned his Senate colleagues that he objected to-
The federal government is a vast and %ompl ex lt)ho:hbaurgendments and would advise President Nixon to veto
mechanism, Justice officials said. Records mightbe scat-
tered. in various places or in remote locatJons More time BaAEh“g_ammde)"dn;es";’ dprot[;t:ise)d fl;,orlrééh‘e ﬂtgozggnsezssl?gg}'
than 20 days was needed to coordinate a search and learn y rbé v 6 4}_7:' Ba l(;Ps a e.r{ drr? ent roov1 ded fog[r making
-who was responsible forr documents requested. Rigid time Qua lab[l y% )e ly bllCm o n?naterl 2 of ¢ neral -
- limits were ithpracticable and would only serve to frustrate available for general public inspectio ge
the intent of the act.-** . public concern.’ ) Ce
; L. Nigderlehner, actlng general counsel for the Defense Saxbe Reneges o L e
¥ Department, wrote in a letter to the chairman of the House~ . ‘ ' S
* Committee’ on “Government Operations that his agency "On theheels of this freedom-of-information vrctory oc- - °
opposed in camera judicial reviews) N . curred a setback. The next day it was reported (St. Louis
o ® Post-Dlspatch 5-31-74) that Attorney General William Saxbe
* - .No system of securlty classxfi fion can work Kad rerieged on acgmmitment to give a study of govemment
y ! satisfactorily if judges are going to substitute their secrecy wide latitude in its investigation. The study had been
. ,. interpretations of whai should be given a security proposed by former Attorney General Elliot’Richardson,
" classification for those qf the Government officials " . whose policy of releasing historical data from FBI files had °
' +* responsible %; the program requiring been, carried out sporadically and reluctantly.
F BclaSSlflcatlon v . s In Februgty, 1974, Saxbe had promised Jerry N. Clark, a
' . . lawyer chosen to head the;$300,000 team research project,
- Pespite agency pressure, the House of Representatives that “‘neither the Justice Department nor other executive
‘voted (Des Moines Register, 3-15:74) on Margh 14; 1974, to: . branch agencies could force the team “sto change its
.amend the 1966 Fol Act. The vote was 383 to 8. The amaend- recommendations.” The research team of 15 Jawyers and
“ments included judicial in camera review, g 10-day limit on *  political scientists was to: compile the first comprehensive -
" responses to requests and a 20-day limit gn replies to : ap- data ?n the' information policies enforCed through the
\ ' 6. . . T '
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- government, “‘particularly in such traditionally- secretive
-agencies as the FBL.”. T T
-~ Deputy Attorney General Laurence Silberman apparently
= convinced Saxbe that the Justice Department Should retain

~

~

'P.6

.. unwarranted” _invasion: of, privacy for two reaso

agenéy short of an in camera examination.”’ ‘
_ Ford oppgsed the provision requiring the release
- vestigatory files unless they would-constitite a “cleariy

w Fordusaid that the provision might hamper,effe_cil

" . ‘enforcement, and that a “‘clearly unwarganted”” invasion of
» -privacy might still not protect ;{ne’sﬂri t to privacy as it
- ought to be. ) T o : ‘

some authority over the latitude of the study. In retrospect, -

. - Saxbe and.Silberman felt that the grant of complete

*/ authority had been-excessive and should be rescinded.

Throughout April, 1974, the Justice Department had at- -

. tempted to renegotiate the agreement, unsuccessfully.
Finally, onMay 31, Clark resigned from the study:

S

n

COhﬁéssioﬁal Confe_-encé'_

- On Augusts, 1974, a joint House-Senate conference began
" (Publisker’s ‘Auxiliary, 8-10:74). deliberations on _the. Fol
- .amendments, focusing art thé Muskie arid Hart amen
/ and on the provision in the House bill to require answers to
- access requests within 10-day’s and appeal answers within 20
days, The Sehate bill permitted a delay of 40to 50days. = .

Two days later, on August 8, Richard Nixon announced his
-resignatisn’ from the Presidency, and the following day’
‘Gerald R. Ford became the 38th President of the United
States.” - ., - _ o S

“ord almosksimmediately requested (Washington Post, 8-
14-14) Congress to delay action on the Fol amendments until
he could review themn _ B )

Asaresult of Ford’s letter, Kennedy moved to delay action
onthe bill a wéek to give Ford the opportunity to review the
- bi]L - ) N

dffents .

Meaﬁwhile,-the- Justicé_ Department, tfirough Depui:y'_

E “clearly” from the bill. In response to F

" tension for specﬁ
- _ deadline, Kenn

The conference- ‘committee agreed to 's_trjke‘_th‘e word
ord’s first point, the
committee adopted. .. . o S »

< ... language offered by Sen. Hruska to permit the

© withholding of the " information provided by a
confidential source to a criminal law enforcement-
authority during the course of a criminal or lawful
hational security intelligence investigation. The

- federal agency may, in' addition, withhold the -
‘identification of the confidential source in all law

- enforcement .investigations — civil as well . as
~Criminal. -~ - . L :

collection of court

' The President finally objected to the ,
fees by ‘wealthy plaintiffs or corporations. Kennedy and

Moorhead apreed to change thalanguage so that payment of -

fees wo»uld_.debend_on “‘prevailing judicial standards, such as.
the generalkpublic benefit arising from the release- of the.
‘information.”” - ‘ : )

The coiference

cases where an agency could not meet thé
noted that the\bill was backed by the

y
d the American Political Science

ABA, the ACLU, an
_ Associatiod. - -

in-

committee also approved a 10:ddy ex-

A

»
@

e

» Attorney General Silberman, hinted Ford might veto the bill. Hruska still objected ‘to the' unchaniged provision on.in
' Silbermawn-telephoned several House conferees to warnof a . _ camera inspection; although he and other minority mem- -
" vetothreat. . : . v bers opposed the conference report, the Senate as a whole
The Washingon Postreported (8-14:74) that some senators approved it. . LT
. R o ~..° ' The report.was sent to the House for its approval. On &
.. . described the situation as a bluffing contest, in October 7 thie House passed (St. Louis Post-Dispatch, 10-8-74). § -
. * “which_the..Justice Department knows that the. the revised bill by-a vote . of 349 to 2, and Sent it to the R
i sponsors.want d bill badly enough to compromiseif - President.- . L
. they must; but, the congressmeni know that : . ' N
N ,Pr&@dent Ford, who has pledged an open ad- The Veto ) g
mjnistratioh, would find it difficult to justify a veto / _—— _ ¢ c L
¢t a fteedom of information’ bill. b L Fbrd vetoed the bill on October 17. In hi§ veto message’he
v - . T , . - said (Congressional Quarterly, 10-26-74) that a judicious
On August 20?ord sent a letter td Kennedy, explaining his .Teview of file§ within the time limits of the bill was not _
. Objections tg the bill. Kennedy read both Ford’s letter and Possible, and he proposed more flexible criteria; : - B
his and Moorhead’s response into the Congressional Record 4 /f -The judicial review of classified material, anghthe titme
. ‘A (10-1-74). T T DU . ' ./ limits on required responses.as a whole, he d inac-
’ One of Ford’s points was “in regard to court-imposed” ceptable. Cl S .
punishment of bureaucrats who violate the law,” 't/;hét : .Ford’s veto prompted (Editor & Publisher, 10-26-74) in-
. _“‘placing in,thé judicialy. the requirement. to 'inci);ially tense lobbying for a tongressional override of the veto. The
- "’determinetheappmpriatenessofanemplbyee?s'co‘ndu tand . American Society of Newspaper Editors, the Natignal
1 -tainitiate discipline is both unprecedented and unwisé.” The "Newspaper Association, Sigma Delta Chi; and the Reporters
N cornmittee agreed to a compromise, allowing the’court to Committee for - Freedom of ,the Press, 'among others,"

indicate by letter that an employe had “‘acted arfitrarily or
capriciously” and permitting the Civil Service issi
to discipline officials after a proper .hearing./ _
" Ford also demurred on disclgsing classified’ documerits as
A result of in camera review. He said tha}/the,ceurts had
* Neither the “‘background nor expettise’ tojudge the impact
of releaie of a classified document on/national security

3 g

grO]lndS. - / [
* : Kennedy’s and Moorhehd’s response was that Ford’s fears
1 Gere unfoynded, that the courts were not bound to in camera
review excgpt in cases in which thke right to withhold is not

clearcut, and further that “the court may still request-

additio;

informatjon or corroborative evidente from the

1

. . "
~ & - {
&

£/

criticized the veto. _ = :

Although some congressmen and the media questioned
Ford’s vetoinlight qﬁsﬂstated desire for a-more honest and
open 'admini'gg;aﬁop._tr rNixon’s, the mast.revealing insight
came from“J. F. terHorst, who had been Ford's press
secretary for a month. TerHorst opined that the fault
probably lay (Washington Star, 11-1-74) with Ford's ad-
visers. R

Ford had wante( agenuine compromise with the Congress

"~ on the.bill and had instructed government ‘agencies to work

o

2

one out. “No serious efforts to work out a compromise were
made by the Justice Department, the FBI, the Domestic’
. Coupcil or other administration agencies,”” terHorst wrote.

’
1
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; T the requester a- statement that he agrees to pay searching

’

} A

,~W1111am G. Florence, a retired Washington bui%a ucrat
S

: g o
. 3 . -
.

Attorney General Saxbe wlled the amendments~} “pad
legislation.”

Whether or not Ford wa thwarted by holdover Nutomans,
. his veto stirred up ediforial controversy throughout. the
country.'” On November 20 the House voted 371 to 31to

, override the veto. -

The' “following day in "the . Senate, - Kennedy urged
. (Congressional Record, 11-21-74) the “repudmtlon of the

‘'special anti-media, anfi-public, anti-Congress secrecy of the -

Nixon- adnumstratlon” as well as bureaucratxc secrecy in
general.

Followmg floor debabe the Senate passed the blll 65 to 27.

o
The Amendments Take Eifect . ‘

'I'he amended Fol Act took effect on February 19, 1975.
That day the_ Wal} ‘Street Journal reported:’

I

Officialdom is looking to its defenses The new Iaw
gives an'agency 10 working days to make 1ts first
response to a freedom-of-information request, and

. some officials are preparing to fight for every

_ ‘mimute. They have decreed that the clock doesn’t -
start running until the letter reaches the right desk; -
time spent lost in the mail room doesn’t count. To
play. the game, applicants are asked to, write
f dom-of~1nformatlon request” on the out51de-
envelope. . .

a

"Government -agencies, most of whom opposed the bill,

“have found other methoeds:of gaining time as well. One tactic
to diScourage requests is (Nation, 4-19-75) to demand from

-and copying costs in advance.

. who.-has requested several classified docurnents, been

- told he must agree to-pay fees. -

rence wrote a letter (3-3-75) requesting from the Office
of theé Assistant Secretary of Defense for Public Aff?nrs
access to a report entitled ‘Proceedings for the Symposfum
on Rémotely Piloted Vehicles.”
letter of reply dated March 4, 1975, Elritt N. Nettles of

the Dixectofate of Freedom’ of Informatron of the Defense

‘Office, told Florence that hée must first state a willingness to

pay the cost of searching forfand copying the document.

LY

.Florence replied (3-10-75) that he only sought atcess, not'

necessarily a *opy: decision on copying would come after
examiination. He then pointed out that a document classified
secret (as the document was) must eas11y be aecounted for
accordmg to -

section 6(e) of Executlve Order 11625. If the -
document remains ‘‘classified’” but has gotten out
of the Presidentially prescribed accountability
system, the Secretary of Defense has a heavy
responsibility to find out where it is. I am certain

- that Congress did not awthorize the Department of
Defense to.charge the cost of that search to me or
any other requester . {

(&13-75) wass that the documents
ted were not available for public in-

ttles’ respo
Fldrence had requ

spection under sectign 552 (a) (2) of the United States Code. *
Nettles reiterated tl}at Florence must agree to pay direct’

copyi oxts, which could amount to 716 pages ($37 50 at the
agency's r te)
Netfles ddded: . ,

Your request is being processed. However, the time
allotted for responding under the Act dobs not

FOI REPORT NO.337 -
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A properly c0mmence until you have stated your’

wulmgness to pay fees that may be associated with .
.the direct.cost of search and copy

s of March 17, 1975, Florence .was attempting still to

persuade Nettles that there was ‘no legal basis for ‘youto .
-demand that a person who only requests that a record be
made available for mspectlon also promise to pay the*cost of -

‘copying.it.” 1® ¢

The disparity among agency regulations is another' im-
" pediment to obtaining information. The regulations: vary in

length (Nation, 4-19-75) from half a pagé at the Recon-
ciliation Service of the Selective Service System to- nine

* pages at the Defense Supply Agency. No. standard form

L]

_ of privacy

exists to request information from any government agency.

Attorney General Edward H. Levi Jindicated still other
possible loopholes in February, 1975 “Regarding. the new
language about reasonable ldentlflcatlon of rec'ords Levi
~wrote: . .

L b o -
It is not enough that the: request provide enough

data to-locate the record; it must. enable it to be
located in a_pnanner -which does not involve an -
unreasm‘:able amount pf effort. ' .

Lev1 ‘also noted thiat “segregable records” mmust be released -
if they are intelligible. If umntelhgrble they are not logically

segregable, he sugg@8ted. *

Levi added, however, -that certain language in the
provision would indicate that some material — e.g., “con:
junctions, prepositions, articles and adverbs” — are almost
always technically segregable from material which cannot
be disclosed. 20 - °

Levi’s assertion thai some requesters mlght legally,

receive a pastiche of meamngless words and punctuation for
their search and copy fees was no news to historian Wein-
stein, who was still seeking information oiT the Hiss case.
Weinstein's attorney, John H. F. Shattuck, had been in-
formed (N.Y. Times, 10-21-74) by Attorney General Saxbe,
Levi's preQecessor, that FBI director Clarence Kelley had
been delegated the responsibility %or releasing historical
files. Saxbe’s letter, dated October 10, 1974, was a reply to a
March 14 letter from Shattuck. Saxbe said that Kelley had
decided certain deletions had to be made “to protect the
identities of,. informants; the privacy of <indi®iduals, law-
fenforcement techniques and the like."” The release of reports

['with witnesses, Kelley also decided, would comprorruse the

FBI’s law enforc‘mez\capablhtles and constltute invasion

By November 21; Weéinstein had received (N.Y: Times, 12-
.17-74) only 250 heavxly—edlted ‘pages on Alger Hiss from a file
‘of 53,000 pages. On December 4, Shattuck filed suit (N. Y.

° Times, 12-8-74) on Weinstein’s behalf in Federal District

Court, accnsrng the FBI of “arbltrary and discriminatory
actions” in choosing what inforrhation to release. One copy
of a letter Weinstein had received anticipated Levi’s opinion.

The FBI had deleted everything but “Dear Sir” and “‘Very .

truly yours, J. W. Chambers ”

Summary

Three months after becoming effective, the 1974 amend- "

ments to the Fol Act appear to be prying loose mformatlon

that hitherto would have been w1thheld i

'I‘@/o major substantlve changes —'in camera review of

P7
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ssification ‘and *sanctions against bureaucrats who
cgpriciously withhold information — have put teeth into
_the act.” I ¢ - :
hgve tightened buxﬁ;'a]amraﬁc impediment of the act. Officials
hgve earnestly complained about the strindent time limits,
parhaps with justification. Even Florence concedes that 20.

-d4ys for response to.initial requests and. 10 days.for an- °

. sviering appeals would have been a more reasonable rule?
[mpediments 19 obtaining information have not been

- completely elimirlated by the new amendments. For one .

thing,' the classification process remains the same, which

as| before. Suggestion has been made that Conigress should

. take ypon itself the power of classification, and the House

bcommittee on Government Inforfnation and Individual
‘Rights (formerly the House Subcommittee on Gevernment
Injormation and Foreign Operations), naw chaired by Rep.

Abzug (D-N.Y.), is looking into the matter. _
second obstacle may arise' from the Privacy Act of 1974.

Althqugh the Hart amendment providéd that investigatory .
) open with six’ exeeptions, ‘FBI officials have in- "

didated (Editor & Publisher, 222-75) that the Privacy Act

" mdy -conflict with some.Fol Act provisions. Officials .are

+ pravisions were in part results of Watergate. Waterge®s

1

I . i
i
l

o balance the.right to know and the right to privacy,
ically, both the Privacy Act and the tough néw Fol Agh

shdwn secrecy to be the handmaiden of corruption. The Fol
‘amendments were a tool to fight both. ~ :

e flood of requests that bureaucrats feared would follow
implementation of the amended act ‘has become (N.Y.
Times;| 5-14-75) a reality. {Ir'lhe CIA has .50 men working on

aging 113 requests a day and has 101. employ

is ave
,mro:eséing information requests. The Internal Revenue!

- approximately 1600 requests received since Jan. 1. The F%/

.Seryice has received (Denver Post, 3-25-75) requests at',

tdouble ).he 1974 rate. | - :

1 The iqcr‘eased requests have already resulted in important
relepses of information. Morton Halperin, a former aide to -
fSecr etary of State Henry Kissinger and a former member of
the National Security ‘Council, now a 'scholar at the Cen

}for National Security Studies, has obtained (N.Y. Times,
r14-7£) a transcript of Kissinger’s background briefings to

jnewsmen in Vladivestok, U.S,S.R., on November .25 and ,

December 3, 1974. The brjefings cpntain&d information. on
the Strategic Arms Limitation Talks between President
Ford and Soviet Leader Leonid- Brezhnev; of particular
interest wasg description of “‘how the agreement on ceilings

“'
- .

- -

i1 Carple Fader, ""The Fol Act and the Med|a,’’ Freedom of information Center

I Regort iNo. 303, May 1973, ’

? Hatrisgn Wellford, aide 10 Sen. Philip Hatt (D Mich.) and tormer senior staft
coupsel{ for Ralph Nader’s Center for the Study of Responsive Law, has

" written] ' The great majority of the casef brought ynder the Freedom of In
tor matipn Act have been by private corporate interests which yse the Act as a

" subjtitue for disvery. The second large'st litigant class under the Act is the -
publicinterest community The presshas ysed the Act rarely, and the average'
ciliden, Without a Washington hased orgahization to back him up, has used il

¥ har By qtall " (““Rightsof People The Freedom of Inforfhation Act.” in None

of Ypur Business, ed. Norman Dorsen and|Stephen Gillers, New York Viking.
1974 p 1196) - .
2 5. [USC 552, Sec. 4 (b)
P~ Spc 3 .
tedjin Robert L Saioschn, “Admiristering the Freedom of Informa
HON{ACH AN INsider ‘s Vigw, " tn Dorsen arld Giliers, eds,, op. cit..p 197,

. pl193 ’ : R -
. P, 187 188 . yl
y Mink. “'The Cannikin Papers { A Case Study in Freedom of tn,
for matign.*in Secrecy and Foreign Poli¢y. ¢d Thomas M franck and Ed
ward Wiisband (New York Oxford Unive sity Press. 1974),p 116
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The timq‘ limite on replies to requests axd the limits on fees -

mpars that overclassification may still-occur as frequently -

had . .

p.8 }for: nuclear arms was reaéhqd -and what it meant.” At-

tribution of remarks made in ‘background briefings to
newsmen is customarily proseribed. = . o
Mark B. Feldman, a State Department lawyer, .said, “It. -
had been determined that attribution to Mr. Kissinger could "
damage national-security.” Feldman added that “nothing in

. the (Fol) ‘act requires us to either told*a background -

briefing or mainfain a record.” Transcripts are usually not

"~ made of suth briefings unless a high. government official is
- formally briefing a large press gathering. "The " State -

‘Department deleted only three of the transcript’s 60 pages on
-national security groinds, but Halperin has filed suit (St.
Louis—Post-Dispatph,_5—'1-75).'und_er the Fol Act for those-

Halperin also has obtained (N.Y. Times, 5-14-75) a copy of . _
an agreement between the FBI apd the CIA on the respective
jurisdictions of those agencies within the United States,
Under the agreefnent, the CIA received the right to keep
-contact with foreign nationals in the United States, “sup-
posedly to permit the CIA to recruit agents from emigres in
the United States.” o R A

Halperin-has also filed Fol suits ¢St. Louis Post-Dispatch,
9-1-75) for a list of national security study. memoranda and
national security decisionmemos ftom the National Security -
Council: He'has sued CI4 ‘director William Colby for a copy
,of his‘report -to President Ford on January 15; 1475, con-
‘erning domestic CIA shrveillance. Another suit against -
Colby and Treasury Secretary William. Sirhon asks for

- details of the CIA budget, which has always been subst}med-

in the-budgets of other-agengies. .o :
Determined use of the new act can make it difficylt for
abuses of power such as domestic surveillange, wiretapping,
secret foreign policy agreements and covert paramilitary
operations to occur. The question is, aside from authors like
Weinstein and Halperin, will the public and the media use
the new act more than they did the old? No one s yet-sure. If
a seasoned bureéiicrat like Florence has such difficulty in
getting information under the amended act, how much more
AIntimidating will it be for a citizen who has never before
-encountered the arcane, penumbral world of bureaucratic -
‘secrecy? ‘ : g
'Nor is it certain that the media will make greater use of
the act. Some observers believe (Nation, 4-19-75) that the
press. will have to change its attitude that news is.a
perishable item. Carl Stern, after all, showed that an im-
portant story could still be unearthed from long-buried in-
formation. _ . : ‘ '
The Fol ameridments are only a tool. In the long run it will
be up to the media, to citizens’ groups, and to individuals to
use the new act consistently and doggedly to pry loose
government secrets that have no biisiness being secret.
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